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DETAILED ACTION 
Status of the Application 

Receipt of Applicant's Arguments/Remarks and request for extension of time (1 month- 
granted), all filed 02/02/09 is acknowledged. 

Claims 1-30, 47-50 and 52-56 are pending in this action. No amendments to the claims 
have been made herein. Claims 31-46 and 51 have previously been cancelled. Claims 1-29 have 
previously been withdrawn (based on non-elected invention). Claims 30, 47-50 and 52-56 
remain rejected. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 30, 47-50 and 52-56 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wisotzki et al. (hereinafter "Wisotzki") (U.S. Pat. No. 4,900,545). 

Wisotzki ('545) teaches a method for the regeneration of hair split-ends and for caring 
for and revitalizing mistreated hair, comprising applying to the hair, a treatment composition 
comprising mono- or disaccharides, more especially, the pentoses (5 C-atoms) and hexoses (6 C- 
atoms), and also the disaccharides derived from the pentoses and hexoses (see reference column 
1, line 49 through col. 2, line 49). 

Wisotzki teaches that the mono- or disaccharides are any aldoses and ketoses or their 
mixtures. Wisotzki further teaches that suitable monosaccharides include glucose, mannose, 
galactose, ribose, arabinose, xylose , fructose and sorbose, while suitable disaccharides include 
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sucrose, lactose, maltose and cellobiose (col. 2, line 36-49). Also suitable are naturally occurring 
or technical mixtures wherein the mentioned mono- or disaccharides are predominant. Glucose 
is used as an example, in this instance. 

The treatment preparations are in the form of aqueous solutions or emulsions, which may 
be formulated into shampoos or permanent wave setting lotions (cols. 3 and 5-6). Wisotzki 
teaches that the sugars are present in the composition in percentages ranging from 0.1% to 8% by 
weight (col. 2, lines 24-30). This range clearly meets, encompasses and overlaps with 
Applicant's claimed range of 0.01% to 5.00% (as in instant claims 30 & 52). Moreover, the 
determination of suitable or effective amounts is within the level of one of ordinary skill in the 
art, carried out by routine or manipulative experimentation to obtain optimal results, as these are 
variable parameters attainable within the art. Furthermore, generally, differences in 
concentration will not support the patentability of subject matter encompassed by the prior art 
unless there is evidence indicating such concentration is critical. "[W]here the general conditions 
of a claim are disclosed in the prior art, it is not inventive to discover the optimum or workable 
ranges by routine experimentation." In re Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 
1955). 

The instant invention is drawn to a method of protecting a keratinous fiber from extrinsic 
damage, comprising application of a composition comprising xylose and derivatives thereof, 
whereby xylose is present in a range from 0.01% to 5.00%. 

Wisotzki teaches a method drawn to hair treatment and caring of mistreated hair and in 
particular, a method for regenerating, revitalizing or repairing hair comprising applying mono- or 
disaccharides, more especially the pentoses and hexoses, and in particular, teach that 
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monosaccharides such as xylose are suitable for their composition to impart beneficial results 
(i.e., hair revitalization) (see claim 10). The reference also teaches inclusion of additional sugars 
such as for instance, glucose, mannose, galactose, sorbose and fructose, which sufficiently meets 
the additional sugars claimed in instant claims 47-50. Wisotzki further teach effective amounts 
of the sugars can be used, such as from 0.1% to 8% by weight (see claim 2). Wisotzki teach at 
col. 6, lines 3-5, that, "in every case, it was found that the hairs had been regenerated, i.e., the 
split-ends had been partially repaired." 

Moreover, with regards to Applicant's claimed "method of protecting a keratinous fiber 
from extrinsic damage", it is the position of the Examiner, that the teachings of Wisotzki are 
sufficient to render the instant method obvious because Wisotzki teaches treating and revitalizing 
hair that has been damaged (i.e., such as by chemical treatments) and teaches applying the same 
sugar (i.e., xylose) in the same amount (0.1-8%). Thus, it can be reasonably expected that since 
the composition taught by the prior art is comprised of the same constituents in the same 
amounts, the prior art's composition would also be fully capable of imparting the same effects 
and results, such as protection against extrinsic damage. Hence, the instant invention, when 
taken as a whole, would have been prima facie obvious to one of ordinary skill in the art at the 
time the invention was made, given the teachings of Wisotzki delineated above. 

Response to Arguments 

Applicant's arguments filed 02 February 2009 have been fully considered but they are not 
persuasive. 
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■ Rejection under 35 U.S.C. 103(a) over Witsozki (USPN 4,900,545): 

Applicant argued, "As discussed at the interview the specification demonstrates the 
unexpected and surprising benefits of using xylose to treat and protect keratinous fibers from 
extrinsic damage. Applicants direct the Examiner to these unexpected results to support their 
position of patentability. 

Example 4 of the specification describes the effect of hexoses versus pentoses 
on damaged hair. Surprisingly, the data reveals that the use of xylose to treat hair as 
compared to glucose (and other hexoses) significantly improves dry tensile strength 
and the alpha structure of the bleached hair after 12 heat cycles and the 
bleached/permed hair after 12 heat cycles (See table 13). Specifically, extrinsic 
conditions may disrupt the organized structure of the hair fibers, called the alpha 
structure, which may be accompanied by a decrease in tensile strength. However, 
Applicants found that the alpha structure of hair treated with xylose is surprising better 
that hair treated with glucose. The alpha structure for hair treated with glucose is 5.56 
+/- 1.16 J/g compared to 9.74 +/- 2.13 J/g for hair treated with xylose. The dry tensile 
strength is also improved for hair treated with xylose. As shown in table 13, the dry 
tensile strength for hair treated with glucose is 913.9 +/- 158.2 J/m 2 compared to 1,204 
+/- 215 J/m 2 for hair treated with xylose, which clearly indicates the unexpected qualities 
of the present invention. 

Moreover, a similar and significant improvement was also noted when comparing 
the use xylose versus glucose for wet tensile strength and the alpha structure of the 
bleached hair after 12 heat cycles and the bleached/permed hair after 12 heat cycles 
(See table 14). For instance, the wet tensile strength for bleached hair treated with 
glucose was 187.0 +/- 74.8 J/m 2 as compared to 432.0 +/- 137.0 J/m 2 for hair treated 
with xylose. 

In view of Wistozki, which is expressly prefers glucose, Applicants submit that the 
teachings of Example 4 indisputably rebuts any suggestion of a prima facie case of 
obviousness." 



Applicant's arguments have been fully considered but were not rendered persuasive. A 
review of the instant specification, particularly Example 4, Tables 13 & 14 establishes that while 
the tensile strength (i.e., wet/dry) of hair may be improved using xylose (a pentose sugar) as 
compared with glucose (a hexose sugar), the instant claims are completely silent in terms of 
tensile strength and are silent in terms of any desired levels of tensile strength to be achieved. 
Moreover, arguments of unexpected results presented by the specification and in particular 
Example 4, Tables 13-14 were not persuasive since the Tables referenced by Applicant present 
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specific formulations having specific ingredients with specific processing steps formulated under 
specific conditions (i.e., temperature/relative humidity conditions). The claims, in contrast, are 
generic and are not representative of these Tables. The claims do not parallel nor reflect the 
Examples/Tables referenced by Applicant, which Applicant alleges demonstrates the improved 
properties of tensile strength. In response to applicant's argument that the references fail to 
show certain features of applicant's invention, it is noted that the features upon which applicant 
relies (i.e., improved properties of tensile strength) are not recited in the rejected claim(s). 
Although the claims are interpreted in light of the specification, limitations from the specification 
are not read into the claims. See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 
1993). 

The instant claims remain broad in that they merely recite a method of protecting a 
keratinous fiber from extrinsic damage comprising application of xylose in a concentration 
amount (from 0.01% to 5.00%). The prior art vividly teaches this claimed method using the 
same sugars (i.e., xylose) as that employed by Applicant. Furthermore, the comparison argued 
by Applicant between xylose and glucose sugars was not persuasive since Applicant's 
themselves identify glucose to be a suitable additional sugar, as is evidenced from instant claim 
50, for instance, which lists "glucose" amongst a suitable Markush grouping of sugars. 

It is respectfully submitted that the instant invention, when taken as a whole, would have 
been prima facie obvious to one of ordinary skill in the art, given the teachings of Wisotzki. 
Wisotzki expressly teaches a method for the reparation, regeneration and revitalization of hair 
comprising application of sugars which include xylose and additional sugars (i.e., glucose) in 
therapeutically-effective concentrations. The prior art teaches a method as is instantly recited 
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and would thus result in the expected properties of improved strength and/or protection of 
keratinous fibers, as is claimed by Applicant, absent a showing of evidence to the contrary. 
The rejections of record have been maintained. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

This application contains claims 1-29 drawn to an invention nonelected with traverse in 
the reply filed on 10/17/02. A complete reply to the final rejection must include cancellation of 
nonelected claims or other appropriate action (37 CFR 1.144) See MPEP § 821.01. 



— No claims are allowed at this time. 
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Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Humera N. Sheikh whose telephone number is (571) 272-0604. 
The examiner can normally be reached on Monday-Friday during regular business hours. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Woodward, can be reached on (571) 272-8373. The fax phone number for 
the organization where this application or proceeding is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http ://pair-direct.uspto . gov . Should you have any questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/Humera N. Sheikh/ 

Primary Examiner, Art Unit 1615 

hns 

May 20, 2009 
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